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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47008-2019

)

Plaintiff-Respondent,

)

Twin

Falls County
Case N0. CR42-18-10620

)

V.

)
)

JAYSON WHITEHAWK,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

Has Jayson Whitehawk failed t0 show that the district court abused its sentencing discretion
upon imposing a uniﬁed sentence of ten years
by
with two years determinant upon Whitehawk’s conviction for lewd conduct with a minor under
declining t0 retain jurisdiction or order probation

sixteen?

ARGUMENT
Whitehawk Has Failed To Show That The
A.

District

Court Abused

Its

Sentencing Discretion

Introduction

Jayson Whitehawk repeatedly sexually molested his
February

1,

2017 and August

5,

2017.

daughter between

(PSI, pp.48—49 (page citations t0 electronic ﬁle

“Supreme Court N0. 47008-20 1 9 Jayson Whitehawk Conﬁdential Exhibits”).)

named

When ﬁrst accused

ofthe crime in August of 20 1 7, Whitehawk denied the allegations
t0

undergo a polygraph

test,

Which resulted

and Whitehawk was allowed

Whitehawk admitted to molesting

p.8.)

The case was closed

with the Victim until September

his daughter, as she

2,

2018,

He pled guilty to

only Count

2,

when

had originally claimed. (PSI, pp.8-9.) The

Whitehawk with two counts 0f lewd conduct with a minor under sixteen.

State charged

24.)

“no deception.” (PSI,

in

t0 reintegrate

made by his daughter and agreed

and the State agreed t0 dismiss Count

1.

(R.,

pp.22-

(R., pp.36, 47.)

The

plea agreement entailed special terms that stated if Whitehawk’s psychosexual evaluation

concluded that he

is

“less than a

moderate or middle risk to reoffend and he

treatment in the community,” the parties would jointly

years.

(R., p.47.)

If

reoffend,” the parties

was found
sentence.

t0

Whitehawk was found

t0

recommend

is

amendable

t0

a probation period of four

be “middle or moderate or moderate-high risk to

would jointly recommend a period 0f retained jurisdiction.

Li.

IfWhitehaWk

be “high risk to reoffend,” the parties would jointly recommend imposition of

Li

Whitehawk’s psychosexual evaluation concluded
“within the Average range.”

(PSI, p.65.)

The

that

district court

sentence of ten years with two years determinate. (R., p.59.)

Whitehawk’s

risk t0 reoffend fell

sentenced Whitehawk t0 a uniﬁed

Whitehawk ﬁled

a timely notice of

appeal. (R. pp.72-74.)

On

appeal,

Whitehawk argues

consider retained jurisdiction

discretion

him probation

or

was unreasonable under the circumstances, representing an abuse of

discretion.” (Appellant’s brief, p.

its

that “the district court’s refusal to grant

1 .)

Whitehawk has

by not granting probation

failed to

show

0r retaining jurisdiction.

that the district court

abused

Standard

B.

Of Review

The decision

t0 grant probation “is

Le Vegue, 164 Idaho

110, 113,

committed

to the district judge’s discretion.”

426 P.3d 461, 464 (2018)

“the decision whether to retain jurisdiction

is

(internal quotation omitted).

a matter of discretion.”

at *1

within

A

trial court's

its

discretion.

(citations omitted);

State V. Reber, 138 Idaho 275, 278, 61 P.3d 632,

LC.

§

19-2601(4).

The goal 0f probation

251, 253 (Ct. App. 2016) (citations omitted).

abuse 0f discretion

there

is

WL

District Court’s Discretion

decision regarding Whether imprisonment or probation

rehabilitation while protecting public safety.

V. Toohill,

No. 41 197, 2014

(Idaho Ct. App. Apr. 22, 2014).

Whitehawk Has Shown N0 Abuse Of The

C.

trial court's

upon Which t0 conclude

that the defendant is not a suitable candidate for probation.” State V. Brandt,

1612676,

Likewise,

State V. Latneau, 154

Idaho 165, 166, 296 P.3d 371, 372 (2013). “There can be n0 abuse of discretion in a
refusal to retain jurisdiction if the court already has sufﬁcient information

m

if it is consistent

With the

State V.

is

is

635

appropriate

(Ct.

is

App. 2002)

t0 foster the probationer's

Cheatham, 159 Idaho 856,

,

367 P.3d

A decision t0 deny probation will not be deemed an
criteria articulated in I.C. §

19-2521.

I_d.

(citing

m

103 Idaho 565, 567, 650 P.2d 707, 709 (Ct. App. 1982)). Those criteria include Whether

an “undue risk” that while 0n release the defendant “will commit another crime,” whether

the defendant “is in need 0f correctional treatment,” Whether a “lesser sentence will depreciate the

seriousness

of the

defendant's

punishment and deterrent
defendant

is

The

crime,”

Whether imprisonment will provide

to the defendant” or “other persons in the

“appropriate

community,” or whether the

a “multiple offender or professional criminal.” I.C. § 19-2521(1).
district court

applied the correct legal standards.

(03/25/19 Tr., p.20, Ls.16-23.)

It

found that although Whitehawk might get treatment in 0r out of custody, there was an “undue risk”

he would reoffend

The

L. 12.)

if he

did not get the “right type 0f treatment. (03/25/19 Tr., p.20. L.24

district court also

district court

L.25

-

p.21,

found that “a lesser sentence would diminish the seriousness of the

crime.” (03/25/19 TL, p.21, Ls.20-21.)

Whitehawk and

—

The sentence was

also necessary t0 serve as a deterrent to

(03/25/19 Tr., p.21, Ls.21-23.) Perhaps most importantly, however, the

others.

considered the nature of the crimes and the harm they caused. (03/25/19

Tr., p.19,

p.20, L.15.)

Whitehawk argues
felony, that he

that if “properly considered” the mitigating factors—that this is his ﬁrst

had a difﬁcult childhood,

consequences—show an abuse 0f
supported by the record. The

he needs help (03/25/19

that

and

treated,

that

speciﬁcally credited

he has suffered

This argument

(Appellant’s brief pp.4-6.)

discretion.

district court

he can be

Whitehawk

not

for recognizing that

considered his “small record” (03/25/19

Tr., p.19, Ls.17-18),

is

Tr., p.19,

Ls.23-24), noted Whitehawk’s belief that his conduct arose from having been a Victim himself

(03/25/19 Tr., p.20, Ls., 2-1

and evaluated

1),

(03/25/19 Tr., p.19, Ls.19-22; p.20, L.24

—

his risk t0 reoffend, including while

The

p.21, L.12).

district court

however, that these factors did not merit probation or retained jurisdiction in
“reprehensible” misconduct, the

actions

The record shows Whitehawk caused
The

district court

sentencing discretion.

Whitehawk has
failed t0

show

circumstances.

show

great

Tr., p.18,

harm

is

-

L.17

t0 the Victim

contemplated the facts in

Whitehawk

failed to

merely concluded,

light

of Whitehawk’s

harm he caused by Victimizing his daughter, and that he knew his

were wrong but he did them anyway. (03/25/19

community.

on probation

this case,

p.21,

L23.)

and presents a risk

and

in

to the

no way abused

its

not a good candidate for retained jurisdiction or probation.

that the district court

that probation or retained jurisdiction

abused

its

discretion in sentencing, and has

were the only reasonable options under the

CONCLUSION
The

state respectfully requests this

Court to afﬁrm the judgment of the

district court.
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